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DATE: May 1, 2026

RE: Proposed Internet Gaming and Consumer Protection Act of 2026

l. Introduction

The Council of the District of Columbia (the “Council”) is set to consider proposed legislation
entitled the “Internet Gaming and Consumer Protection Act of 2026” intended to authorize internet
gambling, commonly referred to as “iGaming,” in the District of Columbia (the “District”). However,
the proposed iGaming legislation likely violates the Johnson Act's' prohibition on gambling
devices in the District and exceeds the legislative authority of the Council established under the
Home Rule Act.? Ultimately, an act of Congress is likely necessary to amend the Johnson Act or
otherwise authorize iGaming in the District.

Il iGaming in the District of Columbia would likely violate the Johnson Act

By its own terms, the iGaming legislation seeks to allow “casino-style game[s] conducted through
an internet gaming platform in which a patron wagers money or something of value for the
opportunity to win money, a prize, or a prize equivalent, including poker, slots, blackjack, roulette,
baccarat, craps, video poker, live-dealer games, peer-to-peer games . ..” These games would
be accessible through “a website, mobile application, or other interactive platform accessible
through the internet, wireless, mobile, or similar communications technology that a patron may
use to participate in internet gaming” referred to as a “Internet gaming platform.”

However, the Johnson Act explicitly prohibits the manufacture, possession, use, sale, or
transportation of any “gambling device” in the District.® Relevant to the iGaming legislation, the
Johnson Act defines “gambling device” as any:

[M]achine or mechanical device (including, but not limited to, roulette wheels and
similar devices) designed and manufactured primarily for use in connection with
gambling, and (A) which when operated may deliver, as the result of the application
of an element of chance, any money or property, or (B) by the operation of which
a person may become entitled to receive, as the result of the application of an
element of chance, any money or property or any subassembly or essential part
intended to be used in connection with any such machine or mechanical device,
but which is not attached to any such machine or mechanical device as a
constituent part.

Based on the plain statutory text and case law throughout the United States interpreting the
Johnson Act, itis clear that the Internet gaming platform[s] proposed under the iGaming legislation
would constitute a “gambling device” within the meaning of the statute.

115 U.S.C. §§ 1171-1178.
2D.C. Code § 1-201.1 et seq.
315U.S.C. § 1175
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Historically, casino games such as slot machines were purely mechanical devices that, through
physical operation, produced randomized results offering users a chance to win money or prizes.
Modern casino games, however, utilize purposefully designed and manufactured computers and
gaming software to process wagers and generate the chance-based results of the casino games
such as slots, blackjack, poker, etc. To that end, the computers utilized by these casino games
are the “machine” that “when operated may deliver, as the result of the application of an element
of chance, any money or property.” Additionally, the software utilized by these computers to
display and run the actual casino game is an “essential part intended to be use d in connection
with . . . such machine but which is not attached [in the traditional sense of the word] to any such
machine . . . as a constituent part.” To that end, both the computers and software utilized by
modern casino games are “gambling device[s]” under the plain language of the Johnson Act.

Internet gaming platforms rely on the same purposefully designed and manufactured computers
and software to deliver casino gaming through the internet. Indeed, internet gaming platforms
merely replace the physical shell (i.e., a slot machine cabinet) one would find on the casino floor
with a user’s cellphone or personal computer. And by law, the computer and software that
ultimately processes the game, as well as the user with their phone or laptop, must all be located
in the District. Thus, the purpose, operation, application, and results are the exact same
regardless of the medium used to gamble. A user presses a button on a screen, the computer
and software run the game, and — depending on their luck — the user either wins money or does
not based purely on chance. This is precisely what the Johnson Act prohibits and why the
iGaming legislation would violate the statute.

To be sure, court decisions throughout the country interpreting the Johnson Act demonstrate why
the internet gaming platforms would be considered “gambling devices” under the statute.

For example, courts have found that electronic video gambling devices mimicking popular casino-
style games were “gambling devices” under the Johnson Act because they contained
minicomputer components that users activated through pressing one or more buttons.* Internet
gaming platforms are not materially different — they rely on the same underlying components,
albeit physically removed from where the user activates them. And indeed, courts have also
found that electrical devices designed and manufactured for the purpose of removal control of
casino games constituted “gambling devices” because they were essential parts intended to be
used with a machine for the purpose of gambling.® Notably, the D.C. Circuit Court of Appeals has
decided a case where it was conceded that video lottery terminals which were “very similar to slot
machines” were “gambling devices” under the Johnson Act.®

Simply put, it defies logic to suggest that a person sitting in front of a slot machine in a bar or
convenience store would be using a “gambling device” by playing a casino game in front of them
but not be using a “gambling device” if they pulled out their phone and played the exact same
game, which relies on the exact same underlying computer and software to process the game.
As the D.C. Circuit proclaimed more than 60 years ago, the Johnson Act is interpreted with an

4 United States v. Sixteen Electronic Gambling Devices Seized, 603 F. Supp. 32 (D. Hawaii 1984).

5 United States v. Three (3) Trade Boosters, 135 F. Supp. 24 (D. Pa. 1955); United States v. Ansani, 138
F. Supp. 454 (D. lll. 1956), affd 240 F.2d 216 (7th Cir. 1957).

6 See Brizill v. D.C. Bd. of Elections & Ethics, 911 A.2d 1212, 1213, 1215 n.6 (D.C. Cir. 2006) (holding
that attempt to legalize video lottery machines violated the D.C. Home Rule Act as impermissible attempt
to circumvent the Johnson Act).
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eye toward anticipating the “ingeniousness of gambling machine designers.”” While technology
has drastically changed since then, the spirit of the law has not. For that reason, the internet
gaming platforms proposed under the iGaming legislation would violate the Johnson Act.

ll. An Act of Congress would be Required to Allow iGaming in the District

Because internet gaming platforms would violate the Johnson Act, it would require an act of
Congress to permit iGaming in the District. The District cannot exempt itself from the Johnson
Act through the iGaming legislation.

Specifically, while the D.C. Home Rule Act grants the District authority to enact local laws, the
District is prohibited from enacting legislation that is inconsistent with or circumvents federal law.®

As mentioned above, the D.C. Circuit Court of Appeals has specifically held that the District is
prohibited from enacting legislation that would permit the use of “gambling devices” in
contravention of the Johnson Act.® Because internet gaming platforms would be considered
“‘gambling devices” under the Johnson Act, the iGaming legislation exceeds the District’s
legislative authority because “its adoption would be an attempt to repeal or amend an Act of
Congress which does not apply exclusively to the District.”°

Iv. Conclusion

For the reasons explained above, the Council should abandon or otherwise reject the iGaming
legislation because it would violate federal law and the District’s legislative authority. Passing
the iGaming legislation would undoubtedly result in costly litigation and/or Congressional
scrutiny, leading to unnecessary expenditure of resources defending glaringly impermissible
legislation.

7 Lion Manufacturing Corp. v. Kennedy, 330 F.2d 833, 836-37 (D.C. Cir. 1964).
8 See D.C. Code § 1-206.02(a)(3).

% Brizill, 911 A.2d at 1216.

0 /d.



